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As The United States popul ation ages, nore estate planners are com ng
into contact with the estate planning needs of those facing disability and
termnal illness. This article will provide some practical aspects of planning
for those facing eninent disability and a termnally illness.

Many of the approaches in this area are distinctly different fromthe
normal estate planning approaches. For exanple, in npst estate planning
situations, the testator's |legal capacity is not a major issue. It is perhaps
the nost pivotal issue in this area

In this type of planning, there are a nunmber of practical rules, which
the estate planner should use in preparing a client's estate plan. These
i nclude (but are not Iimted to) the follow ng:

* Per haps the nost inportant aspect is to quickly determ ne the
estate planning needs of the client. Health and capacity of the
client are preem nent issues that nmust be i nmedi ately addressed.
The practitioner nmust determ ne both the client's current capacity
to make material decisions and to the degree to which the client
will be able to retain that capacity in the future.

If the practitioner, because of other work, is unable to nove
qui ckly to address the estate planning needs of the client he or
she shoul d review not undertaki ng the engagenent.

* Di m ni shed nental capacity and related health issues often limt
the client's ability to fully understand the points discussed with
his or her counsel. Because of these concerns, the practitioner
shoul d provide sinplified descriptions, such as diagrans and
charts to describe the current situation and any proposals. Mny
of the nodern word processing systems (e.g., WrdPerfect version
5.1) have the capacity of preparing sinple flow charts.

* Failure to properly docunment estate-planning recomendati ons can
result in a malpractice claimagainst the unwary practitioner of a
deceased client who can no |l onger vouch for the discussions with
counsel . Recommendati ons should be made in witing and letter
shoul d docunent decisions from neetings and any recomendati ons.

* | medi ately prioritize the client's needs. For exanple, if death
is near, review the possible savings in tine and expense of
adopti ng approaches that avoid probate. If surgery is near, review
the use of Medical Powers of Attorney to the extent all owable
under | ocal |aw.

PRI ORI Tl ZI NG THE PLANNI NG PROCESS



Probably the biggest issue that an estate planner needs to address is
the i mediate prioritization of the needs of the client. Provided belowis a
general outline of the issues, which nust be addressed as a part of this,
pl anni ng process.

Legal Capacity. Most of the i medi ate i ssues revol ve around the issue of
the client's health, his or her current capacity and his or her future
capacity to make deci sions and the di spose of property.

The first assessnent, which nmust be made, is the determ nation of the
client's capacity to make decisions and to execute docunents. This question of
capacity is central to all the issues in the planning process.

If the client |acks capacity to make decisions, it may be appropriate to
have a guardi an appointed. Local statutes should be consulted to determ ne
whether or not it is possible to inplenment estate-planning approaches using a
guar di an.

Usi ng a guardi an can be costly and cunbersone. However, it nay be |ess
expensi ve than not doing anything and incurring estate taxes and other costs
whi ch coul d have been avoi ded. For exanple, assune M. X, a wi dower, has ten
descendants, and no |onger has the | egal capacity to nake decisions on the
di sposition of his property. If allowed by state | aw, the appointnment of a
guardian to make ten (10) annual exclusion gifts of $10,000 could save up to
$55, 000.00 in estate taxes for each year gifts were made, nore than enough to
justify the cost of a guardian.

If the client has the current capacity to make decisions it is also
necessary to eval uate whether or not he or she will retain | egal capacity. For
exanple, if the client is undergoing drug treatnment or if nedical procedures
which could result in dimnished capacity, the planner nust nake sure to
i mpl enent the appropriate estate planning steps before the client's capacity
is limted.

Consult local law to deternmine the legal requirenments to execute a will

and sign related decisions (e.g. living will). In general capacity to nake a
will revolves around the follow ng issues:

1. Does the client understand what property he owns?

2. Does the client know those who are related to himby bl ood and

af fecti on and can he nanme thenf

3. Is the client able to express in unanmbi guous and uncontradicted
manner how he intends to di spose of his assets?

Particularly in this area, it is inperative that the attorney
anticipates the client's capacity being questioned. The follow ng are sone of
the neans by which the attorney can validate the client's capacity in
anticipation of a later contest:

1. If the client is under current nmedical treatment, obtain a
statement from the doctor indicating whether or not the doctor
believes the client is capable of naking decisions over his or her



property and life. If the client is intermttently disabled,
(e.g., because of drug treatnents) consider having his doctor
attend any docunent signing and serve as one of the w tnesses.

2. If the client is under current drug treatnment, it may be inportant
at the tine any decisions are nade or docunents are executed that
the attorney receive a doctor's statenent stating the client is
not then incapacitated by the drugs.

3. It may be appropriate to prepare a list of witten questions that
are asked of the client during any docunent execution and have
that set of written questions signed by the client and w tnesses.

The questions asked of the client should specifically address the
requi renents to prove capacity under local |law For exanple, the
client should make a general statenent for the witnesses outlining
the various properties he or she owns. The client should nane
their fam |y menbers, possibly to include grandchildren, although
this is sonetines a problemfor the elderly. Finally, the client
shoul d specifically describe for the witnesses the disposition of
assets under his or her will.

4, In extrene cases affidavits of the witnesses and video taping of
the cerenony nmay be appropriate. However, the videotaping of the
signing can be counterproductive if the client appears disoriented
or confused in the neeting.

5. Di scuss the docunents thoroughly with the client. Do not rush.
Al'low the witnesses to fully observe the client and his or her
under st andi ng of your expl anation

The practitioner should al so recognize that the capacity to
execute other |egal docunents nay differ fromthe capacity to
execute a will, or other special procedures may be required. For
exanple, in many states the |egal capacity to establish a trust
may be |less than that to sign a will.

DOCUMENTS.

The following are sone of the docunents that generally should be
i medi atel y addressed:

Living Trust. A "Living Trust" a trust designed to deal with disability
and avoid probate. It is generally a revocable trust. In dealing with a client
facing disability or a termnal illness, it is an excellent tool. Anmobng the
advantages of a living trust are:

* Privacy - unlike a will, the trust is not generally a part of the
public record

* Reduced Expenses - a living trust nmay reduce | egal and
admi ni stration expenses by avoiding the probate process

* Management - the living trust provides the grantor a continuous



management of assets, even upon disability

* Avoi dance of ancillary administration - if the client owns rea
property in other states, the use of a trust to hold his or her
property will elimnate the need of probating a will in the other
states

* Revocable - the trust is generally revocable, allow ng the grantor

to change his nind

If aliving will is used, make sure that a pourover will is stil
executed so that any overl ooked assets are placed in the trust. In addition
the instrument should provide that it becones irrevocabl e upon the grantor's
disability so that a guardian cannot nmodify the trust terns.

Living WII. Most states have now adopted living will statutes
all owi ng an individual to nake a decision prior to their incapacity to require
life support to be renpved fromthem G ven the recent United States Supreme
Court decision in Cruzan v. Director M ssouri Departnment of Health a l|iving
will is often the first docunent to be executed.

Local |aw should be consulted to nmake sure that exact |ocal statutory
formis foll owed. For exanple, many statutes nay require certain procedures be
adopted if the client is a patient in a health care facility or nursing hone.
Restrictions may also exist on the use of aliving will by a pregnant wonan.

Medi cal Power of Attorney. A fairly recent phenonenon has been the
use of powers of attorney for making health care decisions. Typically a power
of attorney has dealt only with the property of an individual not the
treatnment of the body. |In the absence of statutory approval, some health care
provi ders have refused to foll ow the decisions of a power hol der. Before using
a Medical Power of Attorney local |aw should be reviewed to make sure it is
perm ssible within the jurisdiction and neets all the statutory requirenents.

An issue that will often arise within the context of a Medical Power of
Attorney is whether or not the grantor of the power should al so execute a
living will. It is this author's opinion that a living will should always be
executed, even if a Medical Power of Attorney is used:

* Local |aw may not give the holder of a Medical Power of Attorney
the right to renove |ife support systens.

* The power hol der may not be capabl e of naking the decision to
remove |ife support. For exanple, a spouse may be unwilling to
wi thdraw |life support because of the enotional trauma or may be
injured an unabl e to make deci sions.

* The decision to renove life support is an extrenely traumatic one
for a famly and very often it is easier for the famly if the
dying fam |y nmenber has already nade the decision by a |iving
will.

Property Power of Attorney Where di minishing capacity is an issue, it




is particularly inportant to address the client's property dispositions. In
sonme cases there may not be sufficient tine to draft all of the estate

pl anni ng docunents whi ch m ght be appropriate and therefore a stop gap neasure
may be to adopt a power of attorney granting broad powers to the power hol der
to make estate planning decisions for the grantor, including the ability to
make gifts on behalf of the grantor and to transfer assets into other estate
pl anni ng vehi cl es such as living trusts.

Local | aw should be consulted to deternm ne whether or not the power can
be a "durable power" (i.e., one which is sustained even after the disability
of the Grantor).

The counsel should make sure the client is appraised to the fact that
the use of a power of attorney is nerely a tenporary nmeasure and the death of
the client will destroy the viability of this approach

Revi ew exi sti ng docunents. A review of each significant existing
docunent in the current estate plan of the client should begin immediately.
Existing wills and trusts should be reviewed to determ ne applicable
provi sions, the inpact of the death of the grantor and approaches that may
need to be adopted on a pre-nortem basis. For exanpl e:

* Any existing will should be reviewed to determn ne whether or not
it is self-proven (i.e., will be submtted to probate w thout
further docunentation of the witnesses). If the will is not self-

proven the counsel should make sure that the witnesses can be

| ocated and that the will can be adnmitted to probate. The
inability to bring the witnesses into the court personally or by
di scovery may invalidate the will.

* If a will was executed prior to Septenber 12, 1981, and provides
for the "maxi num marital deduction”, the will may be interpreted
under the pre-Econonic Recovery Tax Act of 1982 rules and
therefore linmt the marital deduction anmount to 1/2 the estate or
$250, 000. 00 whi chever is greater, with the possibility of an
i nadvertent estate tax being incurred by the estate.

REDUCI NG ESTATE TAXES

If aclient's estate may be subject to federal estate taxes, the

following are sone of the sinpler approaches, which can be adopted to reduce
the estate tax burden:

* Annual Excl usion. Section 2503 of the Internal Revenue Code all ows
each donor to gift up to $10,000.00 per year per donee. If the
taxpayer is married they can "gift-split" the gift so that a
married couple can give $20, 000.00 per year per donee.

For exanple, a married taxpayer having three children and five
grandchil dren could give a total of $160,000.00 each year without
incurring any federal transfer tax. For a taxable estate this
could result in an estate tax saving of up to $88, 000. 00.

* Medi cal and Tuition Gfts. Section 2503 (e) allows a taxpayer to




make nmedical or tuition gifts w thout having those gifts be
treated as taxable gifts.

* Unified Credit Each taxpayer has the opportunity to give the
equi val ent of $650,000.00 (in 1999, increasing to $1, 000, 000 by
2006) to anyone other than his or her spouse wi thout incurring
federal transfer tax. Where a married couple has a conbined estate
in excess of $650,000.00, the practitioner should make sure that
he that each estate has fully utilized the available unified

credit.
For exanple, if the will of a terminally ill client provides that
all assets pass to a spouse, all of the tax liability will be due

fromthe surviving spouse's estate, possibly incurring estate
taxes which could have been avoi ded by setting up a "By-pass
Trust" in the first spouse's estate.

* Post Mortem El ections. One of the greatest nistakes a
practitioner can nake is not evaluating post nortem el ections
before the client's death. The practitioner should determ ne those
post nortem el ecti ons which may be applicable to the taxpayer and
then assure that the client's affairs are structured to take
advant age of those rules.

For exanple if a taxpayer has an estate tax liquidity problem and
the deferral of estate taxes under section 6166 woul d be
advant ageous, the practitioner should nmake sure that all of the
requi renents of 6166 are fully net.

OTHER | SSUES

In addition to the above points, the following are a few practica
consi derations that should be addressed:

Organi zi ng. Perhaps one of the greatest difficulties in probate is the
confusion, which occurs fromtrying to organi ze disorganized information in an
estate. To the degree a practitioner can be sensitive to the client and his or
her fam |y needs, the practitioner should try to begin the organization of the
estate. By being able to consult with the client, some of the confusion and
resulting cost for the estate can be reduced.

One of the easiest methods of beginning this process is to use the
federal estate tax return (form 706) to gather together the information
required for the filing of the form As an adjunct to the preparation of the
form the various docunents and other information needed fromthe client can
be determ ned and hopefully easily | ocated.

Saf ety Deposit Box. Determ ne what safety deposit boxes the client
has, the property in those boxes and the persons who have access to the boxes.
It may be advisable to add additional persons as signhators on the box.

Saf es. If the client has a safe at his honme or busi ness nake sure
that someone has the conmbination to the safe or keys.

Fiduciary. |If the client is a fiduciary, deternmine the manner in which



the successor fiduciary will take office. It may be advisable to have the
client resign and have his successor be i mredi ately appointed to avoid tine
del ays.

Benefici ary desi gnation. Check the designated beneficiaries on life
i nsurance policies and qualified plans. Make sure that the designated
beneficiaries are appropriate.

For exanple, if an insured with a $500,000 |ife insurance policy has
been predeceased by his wife and has named his mnor child as secondary
beneficiary, it is probably advisable to nodify the designation and to set up
a trust for the benefit of the child.

Jointly held property. 1In sone cases a significant portion of a
client's assets will be held as joint tenants with right of survivorship. The
practitioner should review the ownership of the client's assets and nmake sure
that there are sufficient assets in the probate estate to fund any unified
credit trust established by the will.

If the use of jointly held property results in insufficient assets being
in the probate estate, it may be advisable to change the ownership to either
i ndi vi dual ownership or a tenancy in conmon.

Retain gifts. If gifts have been made, with the grantor retaining
possessi on or use, review having the grantor give up possession or use of
t hose assets.

This provides two benefits. First, it reduces the possibility of
conflict within the estate over the true owner of an asset. This issue is
often found in a personal property context. Second, section 2036 provides that
if agift is made but an interest is retained, the gift is pulled back into
the estate of the Grantor. By relinquishing rights, it nay be possible to
renove such an assets fromthe Grantor's estate.

Liquidity. As soon as possible do a liquidity study of the estate to
determ ne whether there are sufficient liquid assets in the estate to fund any
taxes, admi nistration expenses, funeral and medical expenses and short term
famly need. If a liquidity shortfall is evident, begin developing a plan to
increase the liquidity.

For exanple, if the owner of a closely held business is terminally ill,

the enpl oyees are generally nore likely to negotiate a reasonabl e purchase
price during the owner's life.

DEATH BED ESTATE CHANGES

In dealing with an elderly or terminally ill client, the practitioner
nmust remain extrenely cautious in maki ng major changes in the client's estate
plan prior to death. Questions of capacity, undue influence, and m stakes of
under standi ng are continual problens in nmaking significant changes to the
estate plan.

In addition, many states linmt the ability of a testator to nake



signi ficant changes that are proximate to death. For exanple, in CGeorgia the
ability of a testator to |eave his estate to charity pursuant to a wll
executed within ninety days of death are limted.

In the event of a significant change in the estate plan, the various
protections discussed in the article should automatically be adopted as a part
of the execution process.

In addition, in extrene cases the client should review with the client
the possibility of adopting an "In Terrorem Clause” in his or her will. An in
terrorem cl ause provides that anyone contesting the will be automatically
di sinherited. In approaching such a plan it should also be inportant to
provide that the in terrorem provision cover other estate planning
di spositions such as a living trust. In terroremclauses are generally
strictly construed on a public policy basis and the practitioner should nake
sure that he has thoroughly reviewed the state | aw prior to using such a
provision. In addition, it nmay be wise to have a provision within the clause
indicating that if the courts refuse to enforce the in terroremclause that it
is a severable provision of the instrument and does not invalidate the entire
Last WIIl and Testanent.

SUMVARY

This article has attenpted to provi de sone general and practical advise
on representing a client who is facing disability or death. Planning for such
clients necessitates a trenendous degree of sensitivity and pronptness in
attenpting to avoid problens for the survivors.



